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SUbscriber limits and channel occupancy limits

are important ..ans of ansurinq that large vertically

and horizontally-integrated XSOs are not able to engage

1n anticoapetitive behavior that has the effect of

reducing diversity in the distribution of news and

entertainment programming. Local Government believe

that Congress intended for these limits to be applied

strictly and uniformly, with few if any exceptions.

with regard to the channel occupancy limits,

Local Governments believe that local franchisinq

authorities, as the entities closest to the problems

created by vertical integration and most familiar with

the ownership structure and channel line-ups of local

cable operators, should be primarily responsible for

monitoring and enforcing the channel occupancy limits.

Further, Local Governments encourage the Commission to

adopt channel occupancy limits that apply to as wide a

range of operators and affiliated programmers as

possible, with exceptions made in those rare

circumstances where doing so would be in the public

interest.

As for subscriber limits, Local Governments

believe that a limit of 25' of homes passed nationwide

is the highest percentage limit that should be

considered by the Commission, and that the Commission

(ii)
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should only consider lower li.its. In calculatinq

compliance with the sUbscriber liaits, the Commis.ion

abould not adjust the limits based on areas that may be

subject to effective competition. Finally, the

commission should allow ~ ainimus waivers of the

subscriber limits, but such waivers should only be

qranted on a case-by-case basis, and only where

additional time is necessary in connection with the

approval of a transfer.

(iii)
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The National Association of Telecommunications

Officers and Advisors, the National Leaque of cities,

the united States Conference of Kayors, and the National

Association of Counties (collectively, the "Local

Governments") hereby submit these comments in the above

captioned proceeding.

I.

On July 23, 1993, the Federal Communications

Commission ("PCC" or "Commission") released a Report and

Order and Further Notice of Proposed Rule Making in this
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proceeding. 1 The Commis8ion seeks further comment on

impleaentation of subscriber limita and channel occupancy

limits under seotion 11 of the 1992 Act. 2 The aubscriber

limits and channel occupancy limits are vital parts of the

sohe.e enacted by Congress to ensure that true competition

develops and flourishes in the cable industry. Congress

directed the Commission to implement these limits because

it was concerned that increased concentration and

integration in the cable industry had the potential to

undermine the goal of competition and reduce diversity in

the distribution of news and entertainment programming. 3

with regard to the channel occupancy limits, it is

important that local franchising authorities, as the

requlatory entities most familiar with the programming

line-ups of the local cable operators, be primarily

responsible for enforcing the channel oocupancy limits.

Further, Local Governments are concerned that the effect of

these new ownership limits will be weakened if the

Commission does not create strong rule. that are generally

applicable to all operators and programmers. While the

1 Impl...ot.tipn of Sectipn. 11 104 13 of the Cable
Tileyision CQDaya.~ Prot.ptioo Ind COMpetition Act at 1992.
Horizontal and Ytrtical OWnerlbi, Limit,. cross-ownership
Limitations and Anti-Trafficking Provisions, FCC 93-264
(adopted June 24, 1993) ("FNPRM").
2

3 H.R. Rep. No. 102-628, 102d Cong., 2d sess. 40-41 (1992)
("House Report").
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Local Governaents support the li.its proposed by the

co..ission, they are concerned that the co..ission is

considering a wide array of exceptions to the rules that

could qut their effectiveness. The Local Governments urge

the Commission to apply the li.its as uniformly as

possible, on a temporary basis, allowing exceptions in only

limited and extraordinary circumstances.

As for the subscriber limits, a limit of 25' of

homes passed nationwide is the highest percentage limit

that the Commission should consider. Further, the

subscriber limits should contain as few exceptions or

grounds for waiver as possible.

II. DISCUSSION

A. Channel OCCUpancy LiJlit.

Channel occupancy limits are an important ..chani..

for preventing anticompetitive behavior. Increasing

vertical integration in the cable industry has enabled some

cable operators to favor their affiliated programming

services to the disadvantage of unaffiliated programmers.

As Congress noted, "some cable operators favor programming

services in which they have an interest, denying system

access to programmers affiliated with rival MSOs and

discriminating against rival programming services with

regard to price, channel positioning, and promotion."

House Report at 41. Congress' purpose in enacting the
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channel ocoupancy limits was to reduce the ability of cable

operator. to engage in this tyPe of behavior.

1. Franchising Authoritie. Should be Primarily
Responsible for Enforcing the Channel OCcupancy
Limit••

The co_ission has proposed that it, rather than

franchising authorities, should have responsibility for

monitoring and enforcing compliance with the ohannel

occupancy liaits. FNPRM at , 242. This reverses the

Commission's proposal in the initial Notice of Proposed

Rule Xaking to give franchising authorities the primary

enforcement role.

Local Governments believe that it is important that

franchising authorities be given primary responsibility for

monitoring and enforcing the channel occupancy limits. The

effects of vertical integration are most pronounced at the

local leveli it is SUbscribers that are harmed when

unaffiliated programmers are not able to obtain carriage,

and local franchising authorities should be empowered to

deal with this problem and protect consumers' interests.

Placing the monitoring and enforcement power with the

Commission in Washington, D.C. means that enforcement will

be far removed from the locus of the problem and the fact••

It i. important to consider that the channel occupancy

limits will differ from system to system based on each

system's channel line-up. Local franchising authorities,

not the Commis.ion, are most familiar with the day-to-day
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operations of the operator and the contents of each

sy.tea's line-up.

The comai••ion que.tions whether local franchi.ing

authorities have either the resources or the expertise to

effectively aonitor compliance with the channel occupancy

liaits. Local Governments submit that they are experienced

in their roles as regulators and committed to the goals of

diversity and competition. Franchising authorities, with

the assistance of staff and/or counsel, are more than

capable of deciphering ownership issues. If a franchising

authority needs additional information relating to

ownership, it can request such information from the

operator or from the Commission. Local Governments

understand that there may be occasions where a local

franchising authority is unable to monitor and enforce the

provisions adequately, and in such circumstances the

franchising authority should be able to waive its authority

in favor of Commission enforcement.

Alternatively, in such circumstances the operator

could submit a statement of ita programming affiliate. a.

well as its channel line-up simUltaneously to the

Commission and the franchising authority, and either entity

could take whatever action it deemed necessary. However,

each franchising authority should be given the prerogative

to monitor and enforce the channel occupancy limits itself.

We believe this division of responsibility is consistent
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with the intent of Congress and the policy of the FCC to

have ahared federal-local responsibilities, and first-lavel

responsibility at the local governaent lavel-whenevar

possible.

2. The Channel OCcupancy Liaits Should be
Applicable to as Wide a Ranqa of operators and
Affiliated Programmer' as Pos.ibl••

The Commission has proposed to adopt a 40' limit on

tha number of channels that can be occupied on a cable

sy.tem by programming in which the particular cable

operator has an attributable interest. FNPRM at t 170.

While the Local Governments believe that a lower channel

occupancy limit would better serve the Congressional goals

of ensuring that competing programmers are able to gain

carriage on rival cable systems, they believe a 40'

channel4 limit may be acceptable so long as it is not

rendered meaningless by numerous exceptions. 5

4 Local Gov&rnaents note that the correct standard to be
applied i. 40' of channels. Tha Commission should
disregard the suggestion of TCl that the channel occupancy
li.its be measured based on bandwidth. The statute and the
legislative history both speak to liaits on occupancy of
"channels." utilizing a .easur..ent such as bandwidth
would be directly contrary to the express language used by
Congress; such • measure also would be more difficult to
measure and enforce.
S Local Governments support the comais.ion's oonolusion
that all pay-per-view and pay-per-channel programming
should be counted against the permitted number of channels
that may be occupied by affiliated programmers, as such
channels -- like any other attiliated channels -- take up
space that could otherwise be occupied by unaffiliated
programmers.
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Tbe c~ission baa tentatively concluded tbat the

total channel capacity for the purposes of calculatinq the

channel occupancy limits sbould include all activated

cbannels. Local Government. believe tbat tbis is in error.

Tbe channel capacity sbould DQt include over-the-air

broadcast channels, PEG channels and non-video channels.

The leqislative history of section 11 explicitly states

that the "FCC should establish the.e rule. based on the

nWDber of activated channels 1••• the Dn.bar of OVlr-the

air brQadcast signals carried and the numbtr Qf public,

educational And governmental and leased access channell

carried." S. Rep. No. 102-92, 102d CQnq., 1st Sess. 80

(1991) ("Senate RepQrt") (emphasis added). This is

especially true in liqht of the hiqh 40' limit that the

commission proposes to adopt.

The number of exceptions to the channel occupancy

limits that the Commission has proposed in the FNPRM, if

implemented, would toqether swallQw the rule. It is

important to note that Conqress did not provide for any

exceptions to the channel occupancy limits. If Conqress

had intended for there to be exceptions to the.e rules, it

WQuld have stated so explicitly. Local Governments believe

that the Commission should adopt only temporary exceptions

tQ the channel occupancy limits, and only in very limited

and extraordinary circumstances, and only where there is a

qenuine pUblic interest need for an exceptiQn. Further, in
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such rare circuastances the local franchising authority

should be consulted regarding the public interest and local

experience before any such waivers are granted.

For example, the co.-ission asks whether systeas

should be allowed to carry additional affiliated

programming where no unaffiliated or competing programmer

seeks carriage and the capacity would otherwise go unused.

FNPRM at , 184. Because it benefits neither the subscriber

nor the operator for usable channel capacity to remain

dark, Local Governments believe that this is a worthwhile

exception, but only subject to certain limitations. The

operator should be required to certify to the Commission,

with a copy to the local franchising authority, that no

unaffiliated or competing programmer has sought to utilize

this channel space, and that there is no other use for

which the channel space would otherwise be utilized. Such

certification should be required at least every six months.

In addition, the Commission should adopt procedures to

ensure that any unaffiliated or comPetinq proqrammer that

seeks carriage on such channels is able to obtain carriaqe

within 30 days of the date it notifies the operator of its

desire to be carried. 6 Further, the Commission should

6 Local Governaents realize that the operator cannot
generally be forced to carry unaffiliated or competing
proqramainq. However, in keepinq with the statute, if the
operator does not wish to carry the unaffiliated or
competing programming, it must nonetheless~ the

[Footnote continued on next paqe]
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establish sanctions to be applied in the cas. of an

operator that provides a .isstat8aent in connection with a

certification or fails to make otherwise unused capacity

available within 30 days of such • request. The..

procedures are the minimua requireaents that would be

needed to ensure that this otherwi.e open-ended exception

to the channel occupancy limits would not be abused.

Similarly, Local Government. believe that it would

be in the pUblic interest to adopt an exception from the

channel occupancy limits for minority-controlled or

-targeted programming. However, because this exception

also could be open to abuse by operators, who could claim a

variety of programming to be minority-targeted, the

Commission should define the tera "minority" in such a

clearly-articulated way that the exception will not be

abused.

The Commission asks for comment on whether an

exception from the channel occupancy limits should be

allowed for local and regional networks. FNPRM at , 219.

Local Governments believe that, while it may be in the

public interest to allow an exception for noncommercial,

not-for-profit local or regional programming, there is no

[Footnote continued from previous page]
affiliated programming that is baing carried on the
"exces." channelCs), as the.e channels could no longer
qualify for the exception as channel space that would
otherwise go unused.
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legitimate reason to allow a general exception for all

local or regional networks. Most local and regional

networks ofter primarily sports proqramming, and are part

of large national conglomerates. For example,

sportschannel offers regional sports networks in 8 regions

around the United states, with a total of approxiaately 11

million subscribers.' These SportsChannel regional sports

networks are controlled by Rainbow Programming Holdings,

Inc., a Wholly-owned SUbsidiary of Cablevision Systems

Corporation, the nation's fourth largest MSO. This is

precisely the type of vertical integration that the channel

occupancy limits are meant to address. There is no reason

whatsoever for such programming to be excepted from the

channel occupancy limits.

Aside from the very limited exceptions discussed

above, Local Governments believe that the Commission should

ensure that the channel occupancy limits apply to all

operators and affiliated programmers. The Commission in

the FNPRM seeks comment on a number of other exceptions.

Local Governments believe that adoption of any or all of

these exceptions would render the channel occupancy limits

totally ineffective. The 40' limit is already a fairly

high limit. The creation of any additional exceptions

would significantly undermine the goals of these limits.

,
1992 Cable & Teleyision Factbook, at F-ll.
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Por example, the Co..i ••ion aeek. co..ent on whether

it would be appropriate to allow an exception for "new"

prograaaing. PNPRM at , 221. Local Governments agree with

the Commission's tentative conclusion that such an

exoeption is D2t warranted. Suoh a broad exception .s

"new" programming would be open to abuse, as affiliated

programmers could constantly repackage existing programming

.ervice. and call the. "new." Further, the purPO.e of the

channel occupancy limits is to ensure that there is

sufficient space on cable .ystem. for the new proqraaming

of unaffiliated programmers. This goal would D2t be .erved

if the channel space were occupied by affiliated

programming, even if such programming were new.

Similarly, Local Governaents oppose the Commission'.

proposal to establish a channel capacity threshold beyond

which channel occupancy limits would no longer apply.

FNPRM at , 226. The rationale behind establishing the

channel occupancy limits is to ensure that a certain amount

of a cable operator's capacity will be reserved for

unaffiliated or competing programming. This rationale is

as compelling no matter how many channels a system offers.

The channel occupancy limits are needed to ensure that, no

matter what the capacity of the system, the operator will

not engage in anticompetitive behavior in barring the

programming of unaffiliated or competing programmers.
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Local Governments also oppose ~e proposal of ~

ca.aission to eliminate the channel occupancy limits in

co.-unities where ettective coapetition is eatablished.

FNPRM at f 231. Such a proposal has not been mandated by

Congress. While Congress explicitly provided an exception

to rite regulation in areas not sUbject to ettective

competition,8 it did D2t do so here. Had Congress intended

that such an exception to the channel occupancy limit. be

implemented, it would have stated so explicitly, as it did

with rate regulation.

Similarly, where Congres. intended for certain

activities to be grandfathered under the 1992 Act, it

stated so explicitly.9 The co.-is.ion, however, propose.

to grandfather all vertically integrated programming

services that were carried as of December 4, 1992 which

exceed the channel occupancy limits. FNPRM at , 236.

Local Governments believe that, in addition to the fact

that grandfathering under this section has not been

sanctioned by Congress, allowing such grandfathering would

further weaken the channel occupancy limits.

Grandfathering would mean that the status ~ as of

December 4, 1992 would be frozen. This would in no way

help unaffiliated programmers which need as.i.tance in

8

9

~ 47 U.S.C. S 543(a)(2).

~, ~.g., 47 U.S.C. S 548(h).
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obtaininq carriaqe on cable syst..s. If a By.tea'.

capacity and line-up reaain what they were on Deoeaber 4,

1992, and the oPerator waa at that ti•• following a trend

which Congress discerned of refu.inq to carry unaffiliated

proqramminq, then unaffiliated proqr....r. would for the

fore.eeable future be barred fro. such sy.tea. Only by

enforcing the channel occupancy limit. on all sy.teas will

the goal of ensuring that unaffiliated and comp.ting

proqrammers are able to obtain carriage be achieved.

B. SUb8criber Li.its

Conqres. directed the Commi.sion to adopt subscriber

limits because of the concern that excessive horizontal

concentration in the cable indu.try provid.. incentive. for

MSOs to impede competition by discouraging the formation of

new cable proqraDDlling services. House Report at 42. For

example, exce.sive concentration of ownership may .ake it

difficult for a new cable proqramming service to be

launched if a large MSO offering affiliated proqramaing

that compete. with the new proqrammer controls enough of

the market to ensure that the new proqrammer will not be

able to reach a large enough audience to succeed. Local

Governments believe that subscriber limits are a necessary

mean. to preventinq large MSOs from engaging in such

anticompetitive behavior.

The cODDllission has propo.ed to adopt a national

subscriber limit of 25% of homes passed. FNPRM at 1 134.
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The comai••ion noted that it ia atill aoliciting co..ent on

e.tablishing subscriber li.its in the 20' to 35' ranga.

Local Governaent. believe that the 25' limit i. the highest

percentage limit that the Commission should consider. 10

Local Governments believe that a subscriber limit over 25'

would negate any benefit that such a limit would engender,

since an MSO that were to reach over 25' of the nation'S

cable homes would wield excessive market power.

Local Governments support the Commission's

conclusion that homes passed, rather than total

SUbscribers, is the appropriate measure to be used in

measuring compliance with the subscriber limits. However,

the Commission should not subtract the number of homes

passed by cable systems in areas where there is effective

competition in measuring the homes passed. FNPRM at 1 152.

The national subscriber limits are meant to address issues

of excess market power wielded on a natiOnwide basis.

Whether certain areas of the nation experience effective

competition is irrelevant to this goal. The ability of a

large MSO to discourage the formation of a new programming

service will not be lessened because it may face affective

competition in some percentage of the nation it serves.

Further, as discussed above with regard to the channel

10 NATOA has a standing policy that no MSO should be
peraitted to reach more than 15' of homes passed in the
nation. The National League of cities has a policy in
support of a 25' limit.
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occupancy li.i~., there is no indioa~ion tba~ Congress

in~ended for the subscriber li.i~s to include an exception

for effective competition.

Finally, the Commission .eeks co...nt as ~o whether

it should grant waivers in instances of ~ minimus

violations of ~he subscriber limi~s. While Local

Governments realize that there may be limited circumstances

under which such ga minimus waivers will be necessary, they

believe that such waivers must only be given under certain

conditions. First, the commission should grant such

waivers on a case-by-case basis to avoid abuse. Second,

such waivers should only be granted in the context of

transfers of systems Where, because of the time necessary

for approval by the Commission and/or the franchising

authority, the subscriber limits will be exceeded only

temporarily and for a short Period of time. Accordingly,

such waivers should have an appropriate time limit.

xxx. COHCLQSXOM

The channel occupancy limits and subscriber limits

are key parts of the scheme developed by Congress to ensure

that large horizontally- and vertically-integrated MSOs are

not able to use their considerable market power in order to

engage in anticompetitive behaviors that can reduce diverse

programming choices. Local Governmen~s believe that, in

order for these competition-enhancing provisions to work
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effectively, the Commission aust adopt .tringent ..asure.

that are uniforaly applied.

Re.pectfully .ubaitted,
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